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OCLC has allegedly imposed these membership 
terms to prevent the development of competing 
bibliographic databases, cataloging services, or ILL 
services and is also attempting to squeeze Innova-
tive out of the ILS market. 
 
What’s the status? 
In December 2010, OCLC filed a motion to dismiss 
the complaint on the ground that it fails to plead 
facts making a plausible claim and in any event the 
plaintiffs’ theories do not constitute antitrust viola-
tions. In February 2011, SkyRiver and Innovative 
responded to the motion, defending the sufficiency 
of their complaint under antitrust law. In April 2011, 
the parties agreed—and the court entered an or-
der—staying discovery until the court rules on the 
motion to dismiss. A decision could occur anytime. 
 
What will happen? Who knows? Both parties are 
represented by Ohio-based law firms that are highly 
experienced in antitrust law, and both sides  
 
submitted articulate and thoughtful briefs in con-
nection with the motion to dismiss. 
 
The Plaintiffs’ 39-page complaint seems thoughtful-
ly written with lots of detail, but the Sherman Act is 
a tricky law, made all the harder by a U.S. Supreme 
Court decision about the need for “plausible” claims 
of antitrust violation. See Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544 (2007). 
 
What do I think? Clearly, more competition is better 
than less competition. Competition spurs lower 
prices and higher quality and service. So, I am all for 
competition and for innovative companies. This 
reminds me of that great song from “Fiddler on the 
Roof”: ♫“Innovation. Innovation.”♫ 
 
Conclusion 
In parting, we all need to give a special farewell and 
RIP to Steve Jobs, who epitomized innovation in the 
electronic sphere and gave us . . . Apples. No doubt 




                                                 
*
 Bill Hannay is a partner in the Chicago-based law firm, Schiff Hardin LLP, and an Adjunct Professor of Law at 
IIT/Chicago-Kent College of Law. He is a frequent speaker at the Charleston Conference on legal topics of interest 
to librarians. 
i
 “I sing of arms and the man.” 
ii
 It is reported that Internet Archive is a non-profit which digitizes over 1000 books a day, as well as mirrors books 
from Google Books and other sources, and as of May 2011, it hosted over 2.8 million public domain books, greater 
than the approximate 1 million public domain books at Google Books. See 
http://en.wikipedia.org/wiki/Google_Books. Open Library, a sister project of Internet Archive, lends 80,000 
scanned and purchased commercial e-books to the visitors at 150 libraries. Id. 
iii
 The HathiTrust Digital Library reportedly preserves and provides access to material scanned by Google, some of 
the Internet Archive books, and some scanned locally by partner institutions. As of May 2010, it includes about 6 
million volumes, over 1 million of which are public domain. Id. 
iv
 Europeana reportedly links to roughly 10 million digital objects as of 2010, including video, photos, paintings, 
audio, maps, manuscripts, printed books, and newspapers from the past 2,000 years of European history from over 
1,000 archives in the European Union. Id. 
v
 It is reported that Gallica from the French National Library links to about 800,000 digitized books, newspapers, 
manuscripts, maps and drawings, etc. Created in 1997, the digital library continues to expand at a rate of about 
5,000 new documents per month. Id. 
vi
 The ALA stated that “The cost of creating . . . a repository and Google’s significant lead time advantage suggest 
that no other entity will create a competing digital repository for the foreseeable future. In the absence of compe-
tition . . ., the settlement could compromise fundamental library values. . . . [T]he absence of competition for the 
institutional subscription service . . . makes libraries particularly vulnerable to profit maximizing pricing.” 
vii
 The DOJ stated, on the one hand, that a project like Google Books had the potential of “[b]reathing life into mil-
lions of works that are now effectively dormant, allowing users to search the text of millions of books at no cost, 
creating a rights registry, and enhancing the accessibility of such works for the disabled and others are all worthy 
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objectives.” On the other, the DOJ asserted that “The rights granted to Google under the ASA confer significant 
and possibly anti-competitive advantages on a single entity. . . .Google would remain the only competitor in the 
digital marketplace with the rights to . . . exploit a vast array of works in multiple formats. Google also would have 
the exclusive ability to exploit unclaimed works (including so-called ‘orphan works’) without risk of liability. The 
ASA’s pricing mechanisms . . . also continue to raise antitrust concerns.” 
viii
 OCLC was founded in 1967 by a group of Ohio libraries and merged with RLG in 2006. OCLC is now “a worldwide 
organization in which almost 27,000 libraries, archives and museums in 171 countries are members.” Membership 
is “open to libraries and other memory organizations of all types and sizes.” 
ix
 Section 2 of the Sherman Act prohibits “monopolizing” or “attempting to monopolize” a market. SkyRiver must 
prove that OCLC has a monopoly and maintains or got it through anticompetitive, predatory or exclusionary 
means. 
x
 Innovative must prove that OCLC has a dangerous probability of achieving monopoly by using improper means 
with the specific intent to monopolize. 
